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EDITOR’S NOTES

Life in these United States includes people's
usingthe law of the land more frequently as a tool
for rectifying real and/or imagined injustices.
The law can impinge on the church and its mem-
bers and ministers inunwelcome ways. They can-
not, therefore, afford to proceed to work at their
parish, district and synodical activities as though
nothing has changed. . . unless they choose tolive
among the perils of legal ignorance.

The authors of the following pages share their
personal experiences and reflections on litigation
and what it means in the context of the Christian
church in the United States today. The reader, 1
hope, will find the authors’ ideas helpful for get-
ting successful preventive measures into place
before some legal problem is at his or her door.
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editorials

No Matter What;
It’s Going to Hurt!

October 21st, 1981 was a day to remember in
the life of this parish pastor. During our annual
harvest festival the floor of our five month old
fellowship hall collapsed, sending 275 people
into the basement among broken concrete and
twisted steel. My first thought was that people
were dead. The second, get to the hospital
because you're on the trauma team. The third,
“0Oh, God, help!"” At 4:00 a.m. that morning, after
seeing over 100 people come to the hospital in
our little town, after the Lifeline Helicopter and a
hospital jet came to transport the critically
injured to major hospitals, when things began to
slow down, the county attorney tapped me on the
shoulder. His message was one that made me feel
afraid, weak, and alone. “You had better get the
sheriff to lock the building and post a guard. Let
no one in. Get a good lawyer. You're going to be
sued.” So here we are at 4:00 a.m. being told that
not only a Christian, not only a pastor, buta whole
congregation is going to be sued. It hurt! We
hadn't done anything wrong. Why that?

We doneed to protect ourselves from people in
the world. We need to use the God-given struc-
ture of our government, instituted and directed
by God. The courts need to be there. But for a
Christian it will not be a pleasant experience. No
matter what the outcome is, it’s going to hurt. It's
going to hurt for a long time. It's going to hurt
because of what other people do to you, because
of the loss of power over the situation, because of
“intellectually superior” attorneys, and because
of what you have to do.

For example, I was taught “to tell the whole
truth and nothing but the truth, so helpyou God,”
but in a courtroom you tell the truth but only what
the other person is smart enough to ask about.
Don't tell what you think is important to the truth,
just keep your mouth shut. For me that borders
on dishonesty. But many things in the legal realm
for many Christians are on the border of
dishonesty.

It’s going to hurt for the number one rule is
POSTPONE. All say alike, “Try to draw every-
thing out so someone will run out of money or
stamina. Don't try to settle your dispute quickly
but drag it out. Don’t try to get to the truth quick-
ly. Stall. One might win by default.” This doesn’t
seem to be very straight forward nor honest, but
that’s the way to play the suing game. The legal
system poses problems for Christians. More
examples could be cited but let the above suffice.
We have to use the courts, but courts and lawyers
are going to cause Christians a lot of hurt.

Georg Williams




Suing - A Loving Act?

Everything associated with the act of suing
someone or being sued appears to have a nega-
tive tone. The threat of a lawsuit tends to cause
fear in the hearts of many. Love and kindness
usually are foreign to the act of litigation.

Usually suits are related to dollars and cents.
The amount of the settlements often seems to be
extremely high. How many dollars does it take for
a person to get even?

When pastors, teachers or congregations
become involved in suing one another or the
Synod as a whole, there seems to be good cause
for questions to be asked or,atleast, for eyebrows
to be raised. At the Synodical Convention in
Indianapolis this past summer there was the
rumor of a threat to file suit against the Synod by
members of the Synod, if certain actions were
taken. That was shocking to many.

It should be equally shocking when one Chris-
tian files suit against another Christian or even
against an enemy. There seems to be less con-
cern, however, when the suit involves a business
or someone other than a clergyman, a congrega-
tion or the Synod. At times there appears to be a
second standard applied.

To love a neighbor, an enemy or a person who
hates you, persecutes you, despises you and does
all those other terrible things is the mandate
Christ gives. Turning the cheek, forgiving our
neighbor and going the extra mile to reconcile a
relationship is also asked, not required of us as
Christians.

We strive to love our neighbor, and that
includes not doing anything that violates his/her
rights. To assure that we are not violating his/her
rights, and out of love for the neighbor, we may
seek legal counsel. To protect ourselves from
unloving behavior that may result in a suit, we
purchase insurance.

It is difficult to say what I would do if I were
faced with an extremely traumatic situation
where filing a suit would be justifiably expected
by our society. I pray that I would be able to con-
tinue to love that individual and be able to with-
stand the temptation to get even. My faith in the
promises of God would be tested. In fact my faith
in God would be tested.

“And therefore we conclude, that all things
work together for good to those who love and
trust God,” “And lo I am with you always, even
unto the end of the world.” It is comforting to
know that we really don't need to trustin the acts
of litigation to have the “good life” or to enjoy a
“just and deserving life.”

Erich E. Helge

Corinth or Christ?

Under certain situations and conditions
litigations may well be a salutary option. In this
litigious society in which we are living today,
however, a Christian may well be reminded of St.
Paul’s words: “All things are lawful, but not all
things are helpful. Allthings are lawful, but not all
things build up. Let no one seek his own good, but
the good of his neighbor.” (I Cor. 10:23-24)
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St. Paul is calling on Christians to be discreet
and to do nothing to bring the name of Christ into
contempt. Christian behavior, he is saying, is to
be distinct, especially in showing love, first to
those in the household of faith and then also to all
men. When Christians find themselves in dispute
with one another, such love calls upon themnot to
air their troubles in the courts. They are to try
their own cases rather than to seek redress
through some unbeliever.

Have we forgotten St. Paul's words in I Cor.
6:1-87 Notice especially verse 7: “To have law-
suits at all with one another is defeat for you.”
What do you think these words mean for Chris-
tians today? When one thinks of some of the
litigation going on among some Christians, one
wonders whether these people ever listened to
St. Paul or ever shared his profound concern
regarding bringing discredit upon the Christian
Gospel and the Christian name. Instead of ren-
dering evil for evil, Christians are to strive to do
good to all men, particularly their brothers and
sisters in Christ (Rom. 12:17, I Thes. 5:15), and
they are to leave all retribution to God. They are
to endeavor to conquer the evil spirit of their
enemies by their own forgiving disposition.
(Rom. 12:21)

Of course, why be different? Afterall, it is much
more profitable to adopt the ways of the world. In
our current society, we find greed and self-
preoccupation to be predominant characteristics
among many. The self is certainly one of the most
popular idols of worship today (and this is cer-
tainly not new). There they are, all those
attributes of this god; self-centeredness, self-
assertiveness, self-righteousness, self-serving,
and self-loving. How many of these attributes
predominate in members of the Church today,
and among the leaders of the Church? Are we los-
ing the “distinctiveness of the Gospel,” the dis-
tinctiveness of the “new man” in Christ? Has
Corinth invaded the Church?

Some Christians are summoning their fellow
Christians before the secular law courts! Instead
of casting all thought of revenge from their
hearts, as St. Paul admonished, some are all too
ready and willing to fly at one another’s throats at
the smallest provocation. Are people who act in
this manner acting in a manner worthy of the Gos-
pel, the center of which is the love and forgive-
ness of God forthe sake of Christ? (I Cor. 13:5; ef.
Lev. 19:18)

How do you think all this litigious hehavior,
especially among Christians, stacks up against
the ethics of Jesus or of Paul? What did Jesus
say? “A new commandment I give to you, that you
love one another; even as I have loved you" (Jn.
13:34). Paul, do you have anything to add here?
“Bear one another’s burdens, and so fulfill the
law of Christ” (Gal. 6:2). This certainly is the
good and gracious will of God for us! Yes, but it
may be that as we try so hard to be “in the world,”
we are slowly but surely becoming “of the world”
and losing our distinctiveness as well as our dis-
creetness. Finally. in all of this, the question is
what will it be — Corinth or Christ?

A. Paul Vasconcellos

FULBRIGHT TEACHER
EXCHANGE PROGRAM

The United States Information Agency
has announced details of the 1988-89
Fulbright Teacher Exchange Program.

The Teacher FExchange Program
involves a one-on-one exchange for
teachers at the elementary, secondary and
postsecondary levels with suitable
teachers overseas. The 1988-89 overseas
exchange program will involve Argentina,
Australia, Belgium/Luxembourg, Brazil,
Canada, Colombia, Denmark, the Federal
Republic of Germany, France, Iceland,
the Netherlands, Norway, Panama, South
Africa, Switzerland, and the United
Kingdom. The number of exchanges avail-
able and the eligibility requirements vary
by country.

The program also provides oppor-
tunities for teachers to participate in sum-
mer seminars from three to eight weeks in
length. During the summer of 1988,
seminars will be in [Italy and the
Netherlands.

Applications will be available in the
summer. The deadline for receipt of com-
pleted applications is October 15, 1987.
For further information, write:

Fulbright Teacher Exchange program
E/ASX
United States Information Agency
301 Fourth St., S.W.
Washington, D.C. 20547

Contact: Fulbright Teacher Exchange

Program (202) 485-2555.
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The Good Samaritan (Luke 10:25-37)

Describing the Christian life and ethic, Luther said “A
Christian man is perfectly free lord of all, subject to none,”
and “A Christian man is perfectly dutiful servant of all, sub-
ject to all.””' For man’s relation to God is one in which the
Christian is sinner and righteous at the same time. The
forgiven, set free from condemnation under the Law, is
nonetheless called to radical obedience. For under the
forgiveness of sins, the Christianis set free toserve Godina
new way — the way of the Good Samaritan. Let’s begin by
considering the “Golden Rule.”

Luke 10:27 can be counted an overarching principle for
the ethics of Jesus (Mk. 12:28-34; Matt. 22:34-40). But
significantly, it is the religious seeker who speaks the first
and second great commandments (Deut. 6:5; Lev. 19:18).
This linking of these two Old Testament Words was to be
found in the Testament of the Twelve Patriarchs
(Issacharv. 2, vii.5). The Lawyer seeking eternal life speaks
the “Golden Rule.” Even though the best of Judaism had
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By David P. Meyer

framed the forms of the “Golden Rule” like the word of
Jesus (Mk. 12:28-34; Matt. 22:34-40), principles were not
enough for the Lawyer. For him and Pharisaism details
were also important. Judaism (200 B.C.) had specified
some 613 Old Testament L.aws, naming 248 positive prin-
ciples and 365 prohibitions. Hillel had framed the famous
Golden Rule [sometimes names the “Silver Rule” since it
states the Golden Rule in the negative form (cf. Matt.
7:12)]. Rabbi Akiba (135 A.D.) identified the command-
ment to love one’s neighbor (Lk. 19:8), and Rabbi, Simlai
(ca. 250 A.D.) named faith the greatest commandment.
What is unique is that Jesus puts the twofold command-
ment on equal footing, placing love of God and love for the
neighbor on the same plane. On them all the law and pro-
phets depend; from them all other commandments can be
derived (Matt. 22:40) In like fashion Bar Quappara (ca.
220) had said all the chief things in the Law could be hung
on Proverbs 3:6 as from a book.”

And the young lawyer of Luke speaks the Golden Rule
himself, but the real challenge from Jesus is what such
entails for the would-be disciple. The very thing it demands



neither the young lawyer nor ourselves can accomplish, for
love is embodied not in the “Golden Rule” but in Him who
stood before the lawyer with the challenge to follow Him.
Jesus is not there to overthrow the law of the Old Testa-
ment nor become a New Moses.” What sets Jesus apart
from Moses is the fact that He came, not to overthrow the
Law and the Prophets, but to fulfill the Law, letting Himself
be the supreme expression of love (agape) to the neighbor,
the one in need. For He was to do what we under the Law,
could not do, which ultimately was laying downing His life
as a sacrifice for our sin, so that sin might be put to death in
His flesh.

The Purpose of the Law

“For the Scripture hath concluded all under sin, that the
promise of faith by Jesus Christ might be given to them that
believe” (Gal. 3:22). We need remember that “If there had
been a law given which could have given life, verily
righteousness should have been by the law” (Gal. 3:21).
Regarding the purpose of the Law, wrote Luther, “God
these commandments gave therein to show thee, child of
man, thy sin And make thee also well perceive How man
unto God should live. Have Mercy Lord!” (That Man a
Godly Life Might Live [The Lutheran Hymnal, 287]°

Reinforcing St. Paul’s exposition of the ministry of
Jesus, Paul Speratus’ hymn, (Salvation unto Us Has Come)
adds the familiar words, “It was a false, misleading dream
That God His law had given That sinners could themselves
redeem And by their works gain heaven. The Law is but a
mirror bright To bring the inbred sin to light That lurks
within our nature.” [TLH, 377]

For as the New Testament reminds us, we have received
“grace upon grace,” grace which abounds all the more; we
are no longer “free to do as we please,” but are set free for
“righteousness,” set free to walk in the steps of our Lord, to
follow Him in the life of discipleship, wherein we count our-
selves dead to sin and alive to God (Rom. 6:5), count our-
selves free from the curse of the Law, free from
condemnation, free from the rule of law, sin, and death.
Curiously, the New Testament knows nothing of a “free
man,” man with “free will,” autonomous man. Seripture
only deseribes man as a slave to sin, death, and hell or a
slave to God, a servant now of Jesus Christ! But such
freedomis not to be an opportunity to fall back into slavery
once more. This is why we Christians turn to the Word of
Jesus, in command and parable, and above all to His own
example of self-sacrificing love, carried to its zenith on
the cross.

The illustration of the Good Samaritan gives us insight
into our life under the cross. To be a good Samaritan
demands a price, the price of love and care, and at times it
requires openly exposing self to abuse, ridicule, and even
litigation in the courts. To love is to risk. Love makes one
vulnerable to rejection, the risk of love unrequited, the risk
of “rights” infringed upon. For Luther, the Christian
accepts the fact of encroachment upon his own rights, but
refuses to acquiese before threatenings and violations of
the neighbor’s rights.”
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A Christian should be so disposed that he will suffer
every evil and injustice without avenging himself;
neither will he seek legal redress in the courts but have
utterly no need of temporal authority and law for his
own sake. On behalf of others, however, he may and
should seek retribution, justice, protection and help,
and do as much as he can to achieve it. (On
Temporal Authority)"

Small wonder the summons of Christ to live life as He
lived and to “Go and do likewise,” overwhelms all of us.
“When Christ calls aman, He bids him come and die. Infact
every command of Jesus is a call to die.”” For the call of
Christ is to uncurl “self-attending” and self-focused love
{Luther’s incurvatus in se) and to direct it from self to God
and others (see Rom. 6:6,8; Gal. 5:24; 6:14). This
other-centered love becomes a reality when we, now set
free from the burden of trying to achieve a righteousness
based on law, receive righteousness through faith. And now
that we are set free from saving ourselves, for we have been
saved (Rom. 5:1, 6-12), we can lose ourselves as the
Samaritan in care for the neighbor. “For whoever would
save his life will lose it; and whoever loses his life for my
sake and the Gospels’ will save it. (Mk. 8:35; Matt. 16:25;
Luke 9:24)

The real burden of discipleship is the challenge to love
the “unlovely” because we have been so loved by God in
Christ. For St. Paul knowledge of that love brings peace,
brings the assurance of everlasting fellowship with the God
of all mercy and all peace. Such peace comes to us, “not in
the awareness of our being worthy, but in the assurance of
our being accepted in spite of our unworthiness, not in the
consciousness of being good enough to be loved, but in the
knowledge that Another is good enough to love us.”™

Perhaps we need to remind ourselves wherein Christian
ethics differs from ethical philosophy or moral theory.
Bonhoeffer claimed the real difference is this: “The
knowledge of gnod and evil seems to be the aim of all ethical
reflection. The first task of Christian ethics is to invalidate
this knowledge.””

The First Principle in Lutheran Ethics

Bonhoeffer’s thesis is clear — knowledge of right and
wrong is not ultimate. God is ultimate. Christian ethics
begins with the Gospel, commences with Justifica-
tion, and ends with the same.'” Since we cannot keep the
law perfectly, the Law can also crush our pride, stripping us
bare of our defenses and excuses. Only when that has hap-
pened can the Good News of Jesus Christ lift our spirit and
placeusinto the fellowship of the Father and make usmem-
bers of the kingdom, and only then can we begin to talk
about an ethics of gratitude. For that is precisely what
Christian ethics is— an ethics of thanksgiving and gratitude
to the marvelous love of God for us in Christ. For even our
“good doing” is only acceptable to God for the sake of Jesus
Christ, acceptable to God because it is the fruits of faith."
The Christian lives by faith “all the way.” (Rom.
1:16-17)
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The Second Principle in Lutheran Ethics

Jesus urges us to love Him, by loving the neighbor,
toserve God by serving the neighbor. Luther suggested
that because God has adopted us as His dear children, we
can focus our love on the neighbor, for in the neighbor we
love God. God directs me to my neighbor. He wants nothing
from us for Himself, only that we believe in Him. God
doesn’t need anything from us, but He wants us to be a
neighbor, serving another is “neighboring.” Said Luther,
“You will find Christ in every street and just outside your
door. Do not stand around staring at heaven and saying,
‘Oh, if I could just once see our Lord God, how I would do
everything possible for him.””"?

One must become a “Christ” to the neighbor and be for
him what Christ is forus. This principle is to be followed by
life, including everything that is necessary and required to
be a blessing to the neighbor. The Samaritan found a man
he never met before, but found himself suddenly a
neighbor; for the one in need is now his responsibility since
no one else took it upon himself.

The Risk of Being the Good Samaritan

What are the limits of the Samaritan impulse? What are
our limits in responding to everyone in need? Could we not
soon be emptied of possessions and lose our lives in
defending the helpless against criminals?”® Everyday we
hear of people assaulted, beaten, robbed of possessions
openly on the street while crowds rush by or stare helpless-
ly. But we also know of the would-be “Good Samaritans”
who help only to be slain by the assailant! And more
perilously in our time, we hear of lawsuits where the “Good
Samaritan” is the loser. Recently a criminal was robbing an
apartment. A “Good Samaritan” neighbor tried to restrain
and capture the burglar when he left the apartment. In the
scuffle the burglar fell down the stairs and sustained a
severe leg injury. He sued the “Good Samaritan” for more
than $150,000 in damages because he couldn’t “continue
working.” In a world of silly “suits” and “Good Samaritan”
vulnerability, it is increasingly difficult to be service ori-
ented. Today the lame-healed-by-Jesus might sue him for
compensation benefits due to loss of income from begging.
The blind might sue for cost in reeducation. Perhaps some-
thing akin to medicine’s “Good Samaritan” laws need to be
considered for those who are in helper professions,
especially those who seek to live the ethic of Jesus. As Paul
Ramsey reminds us, many states have a “good Samaritan”
clause for the physician who seeks to bind up the wounds of
accident victims, unable to give verbal consent in life-
threatening situations. The physician cannot be held liable
for malpractice in such cases along the Jericho road.™

The Christian servant gives a special place in care minis-
try to the task of bearing testimony to Christ, adeed done to
Christ (Matt. 25:40), winning souls for Christ, as well as
serving human need for good as a good inits ownright. If we
invest in our families, in our congregations, schools,
students, the dividends may well best bring about caring
ministries for which we ourselves have neither the strength
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nor courage nor ability to perform. We know God’s love for
us has no temporal limit, nor is God’s love humanity
bounded. The Samaritan took the risk of extended care,
cost uncounted and unknown. That is the nature of love —
but not of our resources and time. In terms of resources of
goods and time, the “best way to love in the long run may be
our loving a few well, befriending others as best we
can.”"

Observations on the Golden Rule
and the Samaritan Ethic

One, there is no higher form of the law. “Therefore all
things whatever you would that men should do to you, even
so do you also to them; for this is the law and the prophets”
(Matt. 7:12; Lk. 6:31; Rom. 13:8ff). As noted, combined
with the commandment to love, it serves as the
“weightiest” of the commands of God (Mk. 12:31; Lk.
10:27ff). For “if, you fulfill the royal law, according to the
scripture, ‘“Thou shalt love thy neighbor as thyself,” you do
well” (James 2:8). For the New Testament itself in total
reaffirms this Solemn Word of Jesus. (Gal. 5:6; Col. 3:14;
Heb. 10:24; 13:1; I Pet. 1:22; 2:17; 4:8; II Pet. 1:7ff)

Two, the ultimate question isnot “Who is my neighbor?”
but “How can I be a neighbor to one in need?” It is the
neighbor’s need which makes claim on me. The parable of
Jesus could imply that it is easy enough to shut one’s heart
to the neighbor’s need and be uninvolved. Indeed, serving
one’s own interest can block the call to responsible living.
But as some commentators on our text suggest, the priest
and Levite on their several journies saw themselves as
doing service to God — perhaps even official service. They
could well evoke a Word of God to explain their apparent
callousness. For touching an open wound, one near death,
would ‘soil’ and ‘make them unclean and unfit for service’
(Lev. 21:1ff; 11ff; Num. 6:7)."" The priest and Levite could
argue that as a service to God they avoided the “Man in
their path.”

Three, if the parable is one of moral conflict, then it
would be a reminder that Christian responsibility requires
reflection upon that which is the higher duty, of two sup-
posed prima facie duties. As W.D. Ross suggests, a “con-
ditional duty” or “prima facie duty” is an act prompted by
a particular virtue which would be one’s proper duty if it
were not transcended by a higher duty, to which one is now
morally bound."”

For most of us, that is precisely the “rub” in Christian
experience! Of the several needs of many, which “need”
makes the greater claim upon us? Of itself “doing duty” to
temple and God could be counted “doing the will of God™’ -
but not so with a beaten and half-dead man in the road.
Some have suggested that the Holy Spirit will give us
automatic insight into what the Lord’s will is in seeming-
conflicting obligations. But as most of us have experienced,
moral conflict situations abound in our lives, with respon-
sibilities to state, to family, to church, and labor. These
divine mandates are inescapable and at times often in con-
flict. Pulled by multiple prima facie duties, a church
worker may well anxiously cry out, “I cannot be everywhere

7



all at the same time.” The question most often is, “Where
am I needed the most?” The Spirit’s guidance is often not
an infallible intuition granted to the faithful, to perceive the
will of God, for our decision is often made with something
less than absolute certainty.

Four, our Lord does by example and word suggest some
guides in choosing the higher duty. Not only does our Lord
point to higher duties, but reminds us of greater sins, as he
said to Pilate, “Therefore he who delivered me to you has
the greater sin.” The greatest sin He names is the
blasphemy of the Holy Spirit. (John 19:11; Matt. 23:23;
292:37-38; 5:22; 12:32)"

By contrast justice and mercy are the weightier matters
of the law overagainst tithing. What we should learn is that
one norm can indeed be transcended by another. What
lessons can we learn from Scriptures regarding the higher
values, transcending prima facie duties? (1) “We must
obey God rather than men.”’ (Acts 5:29). (2) Virtue
should judge that persons are more valuable than
things, a man's welfare more important than the prima
facie duty of doing whatever priests and Levites do for the
moment. (3) Norms exist for the sake of man, not man
for the sake of norms (Sabbath was made for man, not
man for the Sabbath.) (4) Virtue should determine
that a responsible adult is more valuable than the
prima facie duty to save the fetal child, i.e. in extreme
cases the mother’s life must be saved at the expense of the
fetal child. Yet (5), even The fetus and embryo have a
higher claim upon us than things."” (6) Many persons
have a greater value than merely one. There is still
some folk wisdom, ironical as it was, in the word of Caiphas,
that it is expedient at times that one be lost for the sake of
the masses (John 12:50). True, horrendous evil abounds
when a people or nation treat a minority as expendable for
the greater good of all, as Germany would learn in the
Holocaust. Parents know something of this principle from
learning to share themselves, their time, money and love as
investments, which they distribute as help to their children
instead of merely focusing these on one another. Equity in
distribution forces the parish worker to attend not only to
the straying sheep but to the flock as a whole, which has the
greater value. The pastor who chooses to make evangelism
calls on Sunday morning instead of feeding and leading the
flock, fails to discern a higher duty. (7) Personal involve-
ment is more important than impersonal service, the
former demanding more of us, and personal acts are
more valuable than those less so. We know applications
of such in the work of missions — it is better to contribute
monies to mission outreach of the church than give nothing
at all. Ttis better to pray for missions than merely give mon-
ies; it is better to do mission to the neighbor in direct per-
sonal missionary outreach than merely to give monies.

Finally, given multiple responsibilities, how do we find
“the higher law” — how can love toward God and neighbor
be best realized in us and through us? We begin with repen-
tance and renewal of life under the forgiveness of sins,

(Continued on page 20)
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Are the Courts Changing the Ministry?

By Philip E. Draheim

That “the courts™ have changed, and will continue to
change, the ministry is unarguable. It is also unarguable
that in many respects there have been significant benefits
from the changes, perhaps even a “net benefit.” Many res-
ponsible observers would contend that the beneficial
changes might never have been realized but for the courts.
Whether that is true will be left for others to debate; it is
sufficient for our purposes to simply note that court-
wrought changes should not reflexively be characterized as
bad. This article will refer to some of the important

"Reference to the courts is meant to encompass far more than judges
and juries, and is meant to include the entire civiland criminal judicial sys-
tem. While in the narrower sense judges and juries, as the loci of decision
making, can be regarded as the cause of the change, in fact the broader
context within and because of which change has occurred includes the
increased number of lawyers available to represent plaintiffs, the yet
developing jurisprudential theory of expanded civil law accountability,
and certain important changes in social attitudes in general. These will
be dealt with in this article and should be understood to be a part of any
reference to “the courts.”
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changes, whether for the good or bad, and the factors which
seem to have influenced those changes. A primary objec-
tive will be to aid those who are thoughtful practitioners of
ministry, who are not yet (and hope never to be!) hardened
veterans of the litigation processes, so that they may go for-
ward to ministry prudently, but with a reasonable basis for
confidence that they or their congregation or school will not
be successfully sued.’

Degree of Risk Varies Among Ministries

In order to be able to understand past, and to anticipate
future changes in the ministry resulting from court
decisions, categories of active participants in ministry
must first be identified. The reason is that all participants
in ministry, even in the same ministry, are not equally affec-

*Asan attorney with a law firm which represents several major national
and international religious organizations, as well as hundreds of business
enterprises and individuals, I am certainly not oblivious to the fact that
nearly anyone can be sued for almost anything. Also, I am not insensitive
to the feelings of the person who is simultaneously anguished and also
angry because he or she is being sued for something, the propriety of which
he or she has no significant doubt, even based on hindsight. Being sued,
even when you win, clearly is not fun! However, all of us should, as this arti-
cle will, address only the areas of risk, and the appropriate defensive
measures, as to which there is some reasonable possibility that we might
be successfully sued.



ted. Nor are their respective mid-level’ motivations the
same, so the perceptions of the degree of risk, the value
judgments about avoiding the risk, and the appropriate-
ness of certain defenses will differ.

Some Motivations for Suing the Ministry

While there are many possible participant categories, at
the risk of oversimplification I will identify only three: (1)
the category that consists of individual pastors, principals,
teachers, and directors of Christian education; (2) the
category that consists of congregations, educational
institutions, social ministry agencies and other
“institutional providers of ministry directly to the “con-
sumer’’; and (3) church bodies and their districts, synods or
judicatories, which to a considerable extent, although cer-
tainly not exclusively, provide support to and through
those who make up the other two categories rather than
engage directly in ministry.

Somewhat curiously, thus far court-made law has had its
greatest application to those in the first and the third
categories, lessso to those inthe second.’ There are several
possible reasons for less involvement in the courts as to
ministry participants in the second category.

First, in many cases a large judgment awarded by a court
to a plaintiff could not be collected from an institution in
this category. Indeed, the very threat of a judgment may
serve to drive away its members and contributors, who
ordinarily are the source of voluntary support, forcingit out
of existence.

Second, such an institution usually exists in the “locali-
ty”” where the event occurred, and is seldom considered to
be a “fat cat” against which there would be substantial
jury bias.

Next, what assets it has are often in the form of single-
purpose buildings, so that a judgment in excess of any
insurance would not be easily collected. Also, these

For purposes of analysis, motivations will be characterized as
“basic,” “mid-level,” and “practical.” An example of a basic motivation,
which is probably endemie to all in Christian ministry, is to want to help
fulfill the Great Commission. At the opposite end of the spectrum are
practical motivations which, although often important, do not determine
major policies. For example, a decision may be made to expend funds fora
particularly activity in ministry only to the extent of current revenue, a
decision motivated as a practical matter by the desire to preserve an exist-
ing endowment or special fund for future emergencies, the handling of
which may have an impact on other ministry activities. Mid-level
motivations, however, are those which can differ among reasonable peo-
ple, but will influence certain policy decisions if they are not preseribed.
An example: a decision to use a pre-recorded cassette in offering telephone
messages of hope and guidance, rather than operating a “hot-line” crises
or counseling service, motivated by the belief that the risk of liability in the
latter outweighs its demonstrable value when compared to the risk/value
of the former.

“In making this statement, I am excluding situations involving “slip and
fall” issues, and also “medical” malpractice claims against hospitals, nurs-
ing homes and other similar institutions. The circumstances which give
rise to these claims are outside the scope of the type of “ministry” which is
the subject of this article.
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institutions seldom carry insurance that would cover the
risks involved in the new forms of “ministry litigation,” a
fact quickly learned by lawyers for potential plaintiffs, who
most often will stand to financially benefit only if
judgments can be collected, not merely by obtaining favor-
able court decisions on behalf of their clients.

This lower incidence of activity in the courts against the
second-category institutions should not be a source of com-
fort or complacence. In recent years there has been an
increase in the number of proprietary hospitals and other
health and residential care providers who make up a new
market for the purchase of what were once single-purpose
facilities. It is only a matter of time before plaintiffs’
lawyers begin to sue those who a few years ago would have
been thought to be “judgment proof,” knowing now that
they can force the sale of the non-profit organization’s
facilities, and knowing there will be buyers looking for fire
sale bargains. Congregations and some schools seldom
need to worry about this as to their facilities, but non-profit
religious providers of health care and residential facilities
mustrealize their vulnerability. Naturally, all organizations
with large amounts of vacant land and substantial endow-
ment funds must continue to be concerned.

It would seem logical that if generally the local, second-
category institutions have not been muchinvolved inlitiga-
tion involving ministry, individuals in the first category
would have had the same experience. There are atleast two
reasons this has not been the case.

The first reason is that often there is an “outrage” or
“vengeance” element involved. When a wife is thought to
have been seduced by a pastor, or when a “child” commits
suicide after being counseled, or when a teacher is suspec-
ted of sexual abuse of a pupil, the husband, the parents, and
sometimes the whole community insists that there be civil
and perhaps criminal law retribution. Thus, even when
there are no known assets or insurance, a lawsuit seeking
monetary damages may be pursued in order to punish
the culprit.

The second reason is the connection between first-
category and the third-category participants in ministry.
Simply stated, it is usually essential that the individual be
brought into litigation, even though he or she is without
assets or insurance, in order to get into “the deep pocket”
of a third-category organization.

This brings us to third-category participants. The
organizations in this category have been defendants in the
cases which involve the largest amounts of claimed
damages. It is generally conceded that the “deep pocket
theory” is the basis for most of the court actions now
regularly taken against such church bodies. While one legal
analysis’ noted that judicial social engineering, intended to
force large church bodies into pressuring “subordinates”
to take action to prevent harm, could be a basis for lawsuits

*Liability in Religious and Other Non-Profit Organizations, Gaffney &
Sorensen, Macon: Mercer University Press, 1984,
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against church bodies, most plaintiffs’ lawyers are not
about to start a case where such social engineering could
occur if there isn't a deep pocket from which the judgment
and their fees can be collected! Unlike second-category
participants, church bodies, even those that are regional,
but especially those that are national or international, will
not enjoy jury sympathy as does a local institution.
Moreover, plaintiffs’ lawyers believe that such
organizations have sources of contributed dollars that
usually will not dry up at the mere threat of a lawsuit, and
they have both insurance and substantial assets. Thus,
they become targets of litigation.

Now that we're acquainted with the players, we can begin
to analyze the game.

A New Risk and Opportunity for Liable Ministries

There is arisk and there is an opportunity inherent in the
situation just described. The risk is that church bodies and
their judicatories will pull away from, refuse to be involved
with, or decline to support “high-risk’” ministries. This can
result in more difficulty and greater risk to the individuals
and the local institutions that directly provide ministry if
they decide to go ahead on their own.

The opportunity is that those in all three categories can
be moved by their awareness of the risks of being taken to
court to acknowledge their mutual interdependence, and to
understand that the possibility of avoiding harm to others
can be diminished, in some cases even eliminated, by
cooperative efforts. Thisreduces the risks of legal liability.
Explaining this will allow me to describe some of the more
significant hazards which have been encountered by
individuals and religious institutions in the exercise of
ministry.

Many pastors and classroom teachers have a strong
sense of autonomy as to their respective activities of minis-
try. Perhaps a reference to “turf” is not entirely called for,
but in worst case situations it is descriptive.

Pastors and teachers are scarcely alone in this. Depart-
ment managers of religious and charitable institutions, like
their counterparts in business, can resent instrusion by the
chief executive officer, even as the CEQ can resent too
intensive monitoring by the board of directors or
executive committee.

And heaven help us all if the church body or a district
“meddles” in what’s being done by a pastor or a congrega-
tion! Yet permitting this sense of autonomy to prevail over
all else can create a vulnerability to a court action which
otherwise would not exist.

Three Case Studies

1. Pastor Steve Carr, age 44, married, has always been a
naturally affectionate person. He does considerable mari-
tal and family counseling, and had long ago concluded that
what a currently “pop psych” author writes is valid, namely
that “hugs” can be an important part of counseling as well
as an effective way of comforting the bereaved.
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When the District President urged at a circuit meeting
that pastors do away with hugs, pats and handholding
unless in the open presence of other adults, Pastor Carr
took it personally, and was hostile. He felt he was a good
judge of situations and the needs of the people to whom he
was ministering. He decided not to raise it with his elders
because he was afraid they might side with the District
President, so he went on with his past practices.

Some months later he was sued by the husband of a
woman who was seeking a divorce. The woman, in the early
stages of counseling, while alone with Pastor Carr in his
study, had been “hugged” by the pastor after she told him
of the long-term mental and emotional abuse she had suf-
fered from her husband. On other later similar occasions,
he had also hugged the woman, or held her hand.

As it developed, Pastor’s hugging was quite innocent,
but the fact that the wife had referred to it in an argument
with her husband during which she accused him of never
giving her any attention or affection was enough to move
the husband, hurt because of the divorce, to retaliate
against someone. He sought retribution through the courts.
Pastor Carr was eventually vindicated, but the emotional
and financial strain on him was enormous. The pre-trial
activities and the trial itself dragged on over nearly two
years during which the effectiveness of his ministry was
severely diminished.

2. Christ the King Lutheran School was the combined
effort of several congregations, about one-fourth of which
were affiliated with a different Lutheran church body than
the others. It was incorporated and operated in all ways
separate from the congregations, except that it used the
former school buildings of two of the congregations. Since
all of this was on “friendly” terms, there was no written
agreement involving the building.

The principal was sometimes asked and gave permission
to non-religious civic organizations to use school facilities
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for certain purposes. Since the organizations usually had
local ties, and many of the members of the civic organi-
zations were members of congregations participating in
Christ the King School, there was no written agreement
involving the building.

Christ the King was approached by an education execu-
tive of the district of the church body to which most of the
congregations belong about being “recognized” by that
church body. One of the criteriarequired at least %’s of the
school board to be members of the congregations of the
church body that would do the recognizing. The school
decided that this was offensive to the other congregations
and their members, so it declined to seek recognition.

Later, a local civic organization asked to use the school’s
gym for a banquet. Permission was granted and, as usual,
there was no written agreement. Some months before, the
church body of which %’s of the congregations were mem-
bers had sent a bulletin to the schools “recognized” by it,
urging that written agreements be entered into between a
separately operated school and any constituent congrega-
tion the property of which was used by the community
school. The church body emphasized that the issue of res-
ponsibility for insurance be dealt with in such an agree-
ment. It also urged that arrangements with outside
organizations as to their use of the facilities likewise be
made under a written agreement, dealing with insurance
responsibilities as well as other matters. However, since
Christ the King had not sought recognition, it did not
receive a copy of the bulletin.

A small boy at the civic organization’s banquet pulled on
the cord of a coffee pot and was badly scalded by the hot
coffee as the pot tipped over. The parents sued the civic
organization (which carried no insurance), Christ the King,
and the congregation which owned the school building. In
addition, they sued the two church bodies to which the
member congregations of the school belonged on the
theory that there was a responsibility of the church bodies
for the congregations and schools.

Only the church body with the recognition process was
able to have the case dismissed against it, on the judge’s
ruling that the church body had a process for identifying
schools affiliated with it, but had not recognized Christ the
King. The judge concluded that the church body had no
express or implied responsibility in connection with the
banquet where the boy was hurt. Each of the other defen-
dants appeared to the judge to have some degree of respon-
sibility, so they could not escape the litigation. A jury
sympathetic with the little boy and his parents, and con-
fused by all the organizations, awarded a very major judg-
ment against all of them.

3. St. Mark’s Lutheran Church serves a “middle-aged”
suburb of a large city. When it was founded in the 1930’s,
the area around it was just beginning to change from semi-
rural to suburban, and by the mid-50’s it was in the heart of
a residential bedroom community. By the late 70’s the
newest suburbs were well beyond it, and a large proportion
of the members of St. Mark’s had lived in the area for more
than fifteen years. It had a strong tradition of Word and

Sacrament ministry when the pastor who had served since
its founding died, after which the congregation called Pas-
tor Chris Jones, just five years out of the seminary.

Pastor Jones was aware when he took the call that the
community served by St. Mark’s was essentially one of
working people who tended toward the lower end of a “mid-
dle class” group. There were a large number of older,
retired people, many of whom were unmarried or whose
spouses had died. However, there were also alarge number
of young adults, largely because of an apartment complex
that had been built just after World War II and still offered
inexpensive housing. Few young adults attended church
regularly.

The congregation did not surprise the pastor when it res-
ponded less than enthusiastically to his suggestions that,
from its Word and Sacrament ministry, it build an
evangelism program that would reach out to serve those in
the community. However, while not enthusiastic, the con-
gregation was willing to experiment. It decided on two
“pilot” programs.

Members of the congregation concluded that they,
through the church, could provide ways for the older adults
to have assurances that advancing age, and the accompany-
ing physical handicaps and mental/emotional changes,
would not leave them feeling alone and vulnerable. They
decided they could offer to serve as guardians or executors,
or both, for those who were alone except for friends and
neighbors. This was intended as a ministry to these people,
but also one that would involve them in helping others. Its
comp:nion program focused on the needs of the young
adults nd teenagers. The location of St. Mark’s was such
that it found frequent need to minister to unmarried preg-
nant girls and women, and women with “problem”
pregnancies. Its members decided that in this instance it
could best serve by being known as a church with com-
passionate members who were interested in young people,
and that when it had the opportunity, it would show that
compassion by showing that there were realistic alter-
natives to abortion.

Pastor Jones knew that if either of these programs
experienced a major set-back it could mean that other
efforts would not be made by the congregation, so he read
asmuch as he could find about other programs like the ones
St. Mark’s was willing to try. In what he read he found
references to potential legal problems. This caused him to
consult with church district officials, who put him in touch
with lawyers with whom his district consulted on its legal
matters. Through this contact Pastor Jones was able to
obtain more information, which led him to conclude that
the problems could not be ignored but that they were
not insurmountable.

He went first to the congregation’s president and the
board of elders. He told them all about what he had learned.
He told them, too, that legal protections seemed to exist in
a careful education of those who would be involved. With
the encouragement of the president and board of elders,
the situation was next reported to the church council. It
decided that the programs could go forward on the con-
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ditions that the congregation’s insurance carrier would be
informed in writing, and would give written assurance that
the congregation’s liability insurance would not be ad-
versely affected.

The stewardship committee was assigned responsibility
for the program involving guardians and executors, and a
new social ministry committee was created to deal with the
program involving ministering to and assisting pregnant
girls and women. Both committees sought the assistance of
appropriate district officials. Both developed outlines of
procedures to be followed in educating those who would be
actively involved. All of this was submitted to the insurance
company, which agreed that the congregation’s plans
would be within its insurance coverages. It did, however,
suggest that the limits of liability should be increased.
Even though this meant a higher cost to the congregation
for insurance, it agreed.

St. Mark’s has been operating its program for two years
and has had no claims or threats of litigation. Its members
have liked the new “hands on” activities of ministry. It has
gained several new members, and it has brought more peo-
ple from the community into the activities of the congrega-
tion even though they have not joined the church. Its
programs, and the methods it used to establish them, have
become models for other congregations, both Lutheran
and non-Lutheran. Based on its experience, it is now
developing other programs of mission, social ministry
and evangelism.

Whey are we confronted by cases like those just des-
cribed? One reason that there is vastly more litigation is
that there are vastly more lawyers practicing law in the
United States. That, alone, however, cannot account fer
the disproportionate increase in successful litigation
against those involved in ministry.

One reason for the willing use of the lawyers to bring suits
against the church is the de-mystifying of the institutional
church, along with the “disillusionment” with institutions
generally.® And the reason for more judgments in those
suitsis largely because of either judicial confusion over the
identity of the various elements which make up the
“church,” or the conscious decision by judges to hold the
highest element in a church accountable. In this latter
situation judges have seemed to conclude that if there is
confusion about what makes up the church, it is the central
church bodies which have failed to be clear about them-
selves and, to the extent there is confusion, it is again the
failure of the central church bodies, this time in failing to
communicate to individuals and related entities why it is
important that they act affirmatively to prevent injury to
others. Some courts appear to be eager through financial
sanctions to enforce that there shall be actions commen-
surate with words, to force churches to funetion respon-
sibly in a society about which they often profess to care
more than most!

6ft«fegat:r‘er.'.t'ls_. Naisbitt, New York: Warner Books, 1982.
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What Can Those in Ministry Do?

What can be done? There is no simple laundry list, but
there are some fairly simple, logical concepts, the practice
of which will help:

A.Don’t take anything for granted. . . if in doubt, ask; if an
adequate answer is not forthcoming, follow through.

B. Don’t object when someone else also interested in
ministry doesn’t take things for granted, asks questions
and follows through when the answers don’t satisfy.
Together you can be so much wiser and more prudent than
either or any of you can be alone.

C. Always try to look at what you are doing and how you
are doing it as if through the eyes of an outsider, one who
doesn’t necessarily share all of your knowledge and
experience. Ask yourself questions that the outsider might
ask. The best risk management is found in answering now
the questions that will surely be raised later by an un-
friendly lawyer, after harm has been done and he has been
hired to sue.

D. Do notlet the ideal of gentle Christian love and caring
for the people to whom you minister lead you away from
making the sometimes hard decisions that most often are
required while being realistic about potential problems.

In Conclusion

How have the courts changed ministry? Perhaps more in
how ministry is done than what ministry is done, but cer-
tainly some of each. There have been withdrawals from
ministry activities because of the experience of the Pastor

Carrs who now are less enthusiastic, more embittered.
resentful that what worked so well so long, canno longer be,
and angry at a system that permits such a result. Such
withdrawals can also be seen at the Christ the King schools
and in their constituent congregations, which are no longer
willing to interact with other organizations in their com-
munities, and in the central church bodies which dis-
associate themselves from organizations and activities
they donot control, in each case fearful of the implication of
legal liability. But there is also the style of the Pastor
Joneses and St. Mark’s Lutheran churches, who find the
whole thing not too intimidating, not too burdensome, and
who are aware that programs that can produce good are
worth careful and openly thoughtful development and
execution.
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What Should the Church Teach about Legal Matters?

“Do not be conformed to this world but be transformed
by the renewing of your mind.” These words of St. Paul to
the Christians at Rome set forth the principle which is to
govern Christians in their daily life, to be in the world and to
influence it as salt and light but not to be of it. That,
however, is not easy as the situations which confront Chris-
tians become more complex in the contemporary context in
which they live and work. “The world is too much with us”
and is constantly seeking to make inroads into the church,
and in its efforts it is all too often successful. One
among many areas in which this is true is in the area of
legal matters.

Given the economic situation, a Christian banker finds
that a fellow member of the congregation can no longer
meet the payments on his loan, forecloses on the property
or business and forces his brother into bankruptcy. He has
no choice since he has the welfare of not only one, but of
many to consider. Legally, no one can fault his action. The
property owner, in order to protect his interests, counter-
sues. Is that conformity to the world and its ways? Each is
only seeking simple justice.

A professional church worker is unemployed for one
reason or another. He waits to receive a call and, when none
is forthcoming, presents his case in court suing the district
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president for failure to secure a position for him. He has
dedicated his life to this kind of work, has not been pre-
pared to do anything else, and, in his opinion, the church
owes him aliving. Is that conformity to the world? After all,
he is only seeking simple justice.

Two fellow Christians enter into a business partnership.
After working together closely and successfully, one begins
to feel that because of the long hours which his particular
responsibility in the business requires he deserves a
greater share of the profits. He takes his partner to court to
secure that which he is sure is rightfully his. He is only seek-
ing simple justice.

The list is endless. It involves divorced parents who sue
for support or visitation rights, suits for injury, suits for
malpractice, suits for slander, equal rights, failure to per-
form as promised, and a host of other issues. Again and
again there are new causes, or atleast new forms of causes,
for legal action which seem to be discovered. The Christian
who lives in the world is well aware of them and often con-
cludes that Christianity, which involves the cause of justice
not only has the right, but the duty to utilize those pro-
cedures which promote that cause. Is there always arightor
wrong in using these procedures? Is there ever a time when
legal action is not only proper but required? Obviously, it is
impossible to identify and evaluate every situation which
might arise. But is it possible to establish some principles
which require consideration no matter what the situation
might be?

The Scriptural Perspective

A cursory review of some passages of Scripture makes it
clear that not all use of legally established procedures is
wrong. Laws established by governments are to be obeyed
if they do not clearly prohibit the Christian from carrying
out his calling as a Christian. The government is God’s
instrument for good, for maintaining peace and order and
for establishing justice in the land. Indeed, there is a need
to make decisions when people, even the people of God,
disagree as is clear from the responsibility which Moses
was called on to carry out among the people of Israel, ares-
ponsibility which became so heavy and time-consuming
that he found it necessary to appoint assistants. A theoc-
racy did not eliminate the need for resolving disputes. The
prophets were incensed when kings did not live up to their
responsibilities, but served their own interests, oppressed
the people and no longer served as ministers for good. They
viewed the monarch as God’s intended instrument for jus-
tice, peace and order. Paul did not hesitate to make use of
his Roman citizenship when incarcerated without trial. He
insisted that, having been condemned publicly, his
innocence should be made clear publicly also through a

government escort provided to send him on his way to con-
tinue his journey. Nor did he hesitate to appeal to even the
highest tribunal, Caesar, the supreme court of his day.

Perhaps the clearest Biblical reference from which
Christians can obtain guidelines for their actions in legal
matters is the Apostle Paul’s statement on the issue con-
tained in I Corinthians 6:1-11. At the outset, it needs to be
recognized that the situation of that day was quite different
from that which presently exists. One cannot properly con-
clude from the words in 6:1 that any use of the legal process
is unwarranted. In a country whose values are in many res-
pects at least compatible with the Judeo-Christian tradi-
tion, jurisprudence is a blessing of God. In ancient Corinth,
however, there were no Christian judges occupying the
bench. There were no Christian values which were reflec-
ted in the law of the land. It even contradicted them, a cir-
cumstance which made it especially inappropriate for
Christians to take their cases before a secular tribunal.
Nevertheless, an analysis of this section of the letter does
provide insights for establishing principles which are as
applicable to and appropriate for offering guidance to the
twentieth century Christian as they were for the first.

Paul begins his statement by pointing to the fact that it is
impossible for judges in the secular courts of that day to
properly view matters which came before them in the way a
Christianwould. As opposed to members of the church who
are “saints,” they are “unrighteous,” that is, they are not
members of the church. Paul had touched on that earlier
when he noted that the wisdom of God is a mystery which
rulers of that age did not know. They are natural men in
contrast to those who have been taught by the Spirit of God
and who, being spiritual, are able to judge all things rightly
(2:7-8, 14-15). They live and operate in a different world
with a different point of view.

Furthermore, Christians have a special responsibility to
deal with differences with fellow Christians before they
ever become a matter which requires adjudication. The
very fact that a situation reaches that point is already a
great loss. Arguing from the greater to the lesser, Paul
points out that if, as is the case, they are ultimately to be
judges of the world and even of angels, it is totally
unreasonable that they should find it necessary to bring
trivial matters to be decided by judges who will have no
part in that final and ultimate function. It is shameful that
they have allowed themselves to fall into the trap of follow-
ing the practices of the world around them and have not
even given consideration to finding someone within the
brotherhood, the church, who would be wise enough to deal
with their disputes.

Furthermore, there is an attitude problem which is
reflected in actions of taking the Christian brother or sister
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to court. It evidences itself in the fact that no consideration
is apparently even given to the possibility of being willing to
suffer injustice or even to be defrauded. Such an attitude is
nothing less than following a kind of worldly wisdom which
is characterized by the desire to seek one’s own rights. One
must “’stand up for them,” it is often said, no matter who is
hurt by the action. Something is wrong with the heart when
this occurs. There is a kind of knowledge which “puffs up”
as Paul notes in 8:1, keeping one from seeing his own faults
and, instead, viewing something which is a sin as amatter of
Christian freedom.

A Matter of Motives

Seeking justice is not the highest value. Greater than jus-
tice is the living of a life according to the law of love which
includes doing no injustice to others. To seek justice at all
costs and to live one’s life following the ways of the world by
taking the brother to court to serve merely one’s own
interests places that person in danger of being included in
the category of the unrighteous who will not inherit the
kingdom of God. The company in which Paul places such
persons is not flattering, to say the least. Those who have
been washed, sanctified, and justified in the name of the
Lord Jesus and by the Spirit of God will not make such
actions their way of life.

Asgis evident from this section of I Corinthians, the ques-
tion of whether or not to engage in legal action of any kind
involves much more than the question of the act itself.
Basic to any decision is the motivation for the action. This,
it seems, would be true whether or not a fellow Christian is
involved, although legal action against a fellow member of
the body of Christ has even deeper implications. Analyzing
the motives of another in resorting to legal action is, of
course, impossible. A Christian’s analysis of his own
motives, does, however, provide a basis for identifying
those which become the source of decisions. What are
those motives?

One which immediately rears its ugly head is revenge.
The old nature, even in the Christian, is not immune to the
desire to “get even” for real or perceived wrong. It hardly
seems necessary to observe that such motivation is incon-
sistent with the Christian way of life. When that possibility
arises, the Christian is immediately reminded that he has a
Father in Christ Jesus who has his welfare at heart and who
reminds him to “Love your enemies. Bless those who curse
you; do good to those who hate you; and pray for those who
despitefully use and persecute you.” ““Vengeance is mine. I
willrepay,’ says the Lord.” Living in a world where personal
revenge is considered to be a simple justice, a Christian
needs the reminder that such a motive is both illegitimate
and unworthy of the high calling which he has as a member
of the family of God, no matter what the circumstances.

Closely related to this motive is that of greed, envy,
covetousness. How many times has that become the motive
between those who are not only brothers and sisters in
Christ but who are actually blood relatives when it comes to
“dividing the inheritance.” Because one or the other
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believes the division has been unfair, the matter is taken to
court, the will contested, (if there is one) and accusations
hurled back and forth. Again, it hardly seems necessary to
identify that motive as an unworthy one. OQur Lord Himself
has made that clear enough both in His commandments
and in the words by which He tells His brothers and sisters
not to love the world or the things of the world and to be
assured that the heavenly Father knows what things are
needed for daily life and will provide them.

The ultimate concern is that whatever action is taken,
also in legal matters, should not be self-serving at the
expense of the brother or sister. It is interesting to note that
the Greek word for going to law which is used by St. Paul is
in the middle voice, that is, going to law in one’s own behalf.
The primary problem is with the one who brings the
charges against a fellow Christian demanding his rights,
insisting on admission of guilt on the part of his brother or
sister, or demanding that he/she be expelled.

Justice and Love

As indicated earlier, Paul's prohibition must be
understood in the context in which it was written and
should not be understood as a prohibition to any use of the
secular courts. The situation which exists today, par-
ticularly in the United States, is not one in which the courts
are devoid of Christian judges and attorneys. Nor are the
laws upon which judgments are made devoid of Christian
influences. Indeed, it is sometimes necessary to utilize the
courts in order, for example, to consummate agreements
which have been reached apart from any legal system.

Furthermore, the laws of the land are established by a
nation to ensure justice for its citizens. Seeking justice,
while not the basic motivation for Christian action, is a
Christian virtue and is included among those for which the
Christian citizen strives. It was a basic theme of the pro-
phets as they inveighed against those who would trample
on therights of the poor, take advantage of the defenseless,
and enrich themselves at the expense of others. The
Messiah was the one who would, with His coming, dispense
justice inthe land. “What does the Lord require of you,” the
prophet asks, “but to do justly, love mercy, and walk
humbly before your God?”

While the motive of the Christian in his actions must be
love, putting the interests and needs of others above his
own, that love may require him to use all the legal means
available, not so much to seek justice on his own behalf but
rather in behalf of another.

In contrast to others which have been held, this view is
one which has been presented most forcefully by Reinhold
Niebuhr, who pointed out that not only are love and justice
related to each other but that justice is also the instrument
oflove as it serves tomake it possible for the individual man
or woman to do and be what God intended for them. It is
therefore incumbent on the Christian, not primarily in his
own interest but in that of others, that he fulfill the obliga-
tion to work toward both the enactment and impartial
administration of laws which will serve to achieve that
goal.
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Another view is that justice and love are radically
opposed to each other. If love is taken seriously one can dis-
pense with justice. That view, however, does not take
seriously the nature of man, including the Christian, and
assumes that he has the ability to live up to the demands of
the law of love.

Still another view is that while love and justice are not
radically opposed, they are radically different. Justice is
impersonal while love is always very personal and enters in
only after the demands of justice have been met. Justice
in this view is concerned with a person in relation to a sys-
tem. Suchjustice is not concerned with the person himself,
and love has no part in the shaping of that system.

Testing the Law

There are, of course, occasions when it may be necessary
for an individual or a church body to test the validity of a
ruling by an agency or even a court. These situations may,
in effect, be considered neutral, or they may be such that
the cause of the spreading of the Gospel is involved. An
example of the first would be the testing of a ruling regard-
ing the determination of the Internal Revenue Service that
commissioned ministers (teachers and directors of Chris-
tian education) who our women are, for its purposes, not
eligible to be classified as ministers of religion. Here we are
dealing with a simple determination of fact and there is no
other manner in which a definitive ruling on the question
can be obtained. If the ruling upholds the view of the Inter-
nal Revenue Service, an effort may be needed to seek a
change in the law which would serve the interests of justice,
which in turn would be the instrument for demonstrating
love to those who are not receiving equal treatment.

An example of the second might be a situation in which
the work of the church in spreading the Gospel would be
hindered when a Christian day school is not considered to
be an agency of the church and is therefore subject to cer-
tain regulations which would affect the viability of main-
taining such schools. While similar to the first example, it
would seem that the matter of defining the task of the
church is here more directly involved, since another agen-
cy, atleast on the surface, appears to be determining for the
church what the limits of its activity should be by defining
what is or is not intimately related to the church’s mission.
We are againinvolved in determining a point of fact regard-
ing the validity of an interpretation of the law. If the church
believes that a ruling against its position is incorrect, it may
seek to use the influence of its members to bring about a
change in the law itself.

Guidelines for Action

While a course of action is not always clear, the Scrip-
tures do provide guidelines for dealing with issues which
involve differences between fellow Christians. Among
them is Matthew 18:15-18. If one member of the body of
Christ offends another, that member is obligated to con-
front his brother or sister. Other members of the body
should be willing, upon request or perhaps even without it,
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to assist in resolving the differences which exist and in
restoring the relationship which has been broken. Difficult
as it may be, that reconciliation may even involve a willing-
ness on the part of the offended brother or sister to be, as
St. Paul points out, willing to accept wrong, to let oneself be
defrauded. Of course, if that must be done, those who
actually do wrong are in no way excused or encouraged to
continue in their wrongdoing.

The Lutheran Church — Missouri Synod has taken this
seriously by incorporating in its Bylaws procedures for
“Reconciliation, Adjudication, and Appeal,” which are
designed to “find the truth, provide for justice, and
safeguard the welfare of the Synod, the members of the
Synod. .. withthe expectation that through them and other-
wise every effort will be made to affect reconciliation in all
cases of disagreement, accusation, or controversy. ..” In
effect, these procedures which are in keeping with what is
set forthin Matthew 18, I Corinthians 6, and elsewhere, are
applicable to all Christians and, itis assumed, are practiced
within the local congregation.

A Summary of Principles

What then are some of the principles which the Church
should teach and follow with respect to legal matters?
Although not intended in any sense to be exhaustive, these
appear to be included among them:

1) Dependingon the situation, it may or may not be wrong
for a Christian to engage in legal action. Scriptural
statements on this matter are not to be understood in
terms of absolute prohibitions.

2) The motive for taking legal action is more crucial than
the action itself.

3) Because of the spiritual insight, which they have and
can be expected to exercise, Christians are in a unique
position to assess problems among themselves and to
resolve them.

4) The Christian does not insist on his ownrights, butina
spirit of Christian love and concern for the brother, is
willing to forego them, if necessary, out of concern for
reconcilliation. When wronged, he forgives as he has
been forgiven by Christ.

5) The Christian is concerned about the cause of justice,
particularly for others, and therefore promotes and
supports the enactment and administration of laws
which are designed to provide it, thereby demonstrat-
ing love for others.

Perhapsthese can serve as a starting point for Christians
who seek to do God’s will as they live in the world but are
not of it.
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THE NAKED PUBLIC SQUARE, RELIGION
AND DEMOCRACY IN AMERICA by Richard
John Neuhaus, Grand Rapids: Eerdmans
Publishing Company, 2nd edition, 1986.

The naked public square is a metaphor for a
current perception that the United States is a
secular society, a view with which the author dis-
agrees. He fears that the secular alternative will
lead to totalitarian absolutes because democracy
cannot survive a totally secular society, as the
Nazis proved in Germany. He also disagrees with
the Religious Right's belief that the naked public
square is a result of a humanist conspiracy, and
he rejects the Right's strident efforts to enact its
religious beliefs into public policy. He does credit
the Right, however, with forcing Americans to
think about the relationship between religion and
political matters and to do so beyond the con-
stitutional concerns of the relationship of church
and state. Political issues do relate to cultural
norms and religious values of the people, a con-
nection, the author notes, that has always been
evident in American history.

The author rejects the fundamentalists as
deductively authoritarian and unable to ade-
quately deal with the ambiguities of life. The
Jerry Falwells of the Religious Right tend toward
a theocratic state where moral issues will be
resolved by state action. At the same time
Neuhaus rejects mainline religious bodies who
glorify the goodness of man and work for the per-
fection of society. These people may have a
noteworthy social vision, but they lack a theologi-
cal one. Too many have traded the miraculous
and the transcendental for pragmatism, his-
toricism and relativism. Such views, Neuhaus
contends, cannot adequately and successfully
clothe the naked public square with a theological
and ethical view that will satisfactorily connect
religion and culture.

Who will provide such a connection? Neuhaus
believesthat the Judeo-Christian heritage is best
served by Lutherans (“the sleeping giant”),
Roman Catholics and Jews. From these must
come the theology, philosophy and ethics that
can restore the relationship of religion and
society.

How this can be done is not really developed in
the book. Neuhaus seems to suggest that an
ecumenical effort of some sort will be needed, but
he does not explore the possibility in any detail.
Whether such eooperation on the level envi-
sioned is possible will be a major problem. After
all, some church bodies have few ecumenical
bones. The author does promise a second book in
which he will pursue a potential solution; conse-
quently, the reader has the opportunity in this
wvolume to read an excellent presentation of the
issue and of the inadequacies of current
solutions. We look forward to a second volume
with the author's ideas of a more satisfactory
answer to the naked public square.

The author, a Lutheran pastor, is variously
described as a neo-conservative and a neo-
liberal. He write for the National Review, and
edits The Lutheran Forum which is published by
the Rockford Institute in New York.

Larry Grothaus
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TRIAL AND ERROR, THE AMERICAN CON-
TROVERSY OVER CREATION AND
EVOLUTION by Edward J. Larson, New York:
Oxford University Press, 1985.

“This study analyzes the legal controversy
(between creation and evolution) both as a
central manifestation of the popular response
to evolutionary thought in America and as an
episode in the use of law to redress the
relationship of science and society. Based on
an examination of all statutory and judicial
actions arising out of the controversy, it
emerges that the creation-evolution legal
actions primarily represented efforts to
reconcile public science — that is, publicly
supported science teaching and related
activities — with popular opinion.” (p. 4)

In the quote just cited the author, a practicing
attorney with a Ph.D. in the history of science,
describes his goal and his prime conclusion. Itisa
bit stuffy and not representative of the text as a
whole. This is a well-written, careful, very read-
able, historical account of the introduction of
Darwinian evolution into high school biology
texts in the public school and the responses of
anti-evolutionists, evolutionists, creationists and
portions of the religious community and the
public who through popular opinion have
attempted to influence the shape of that
inclusion.

The history of evolutionary teaching, the
statutes, and the court cases are sketched from
the gradual introduction into textbooks up to the
turn of the century, through the increasing
opposition led . by William Jennings Bryant
culminating in the Scopes trial and the anti-
evolution laws of the 20’s, then the quietus from
1930 through 1960, and finally the modern
debate based on the thesis of equal treatment.

The book does not include a direct debate of
the issues, but rather of their treatment by the
antagonists in the court cases, and laws of
significance and how the ground of the con-
troversy has shifted in time from moral-religious
grounds to legal, philosophical and constitutional
arguments. It is the saga of the interaction of
science, religion and society. The author rarely
lets his own biases impact the discussion.

This book is a genuine contribution to the
literature of this debate because it is a com-
prehensive treatment of the statutes and court
cases and it contains extensive bibliographic
documentation. For the reader well versed in the
debate it will fill a special niche, with perhaps a
few gaps, and provides an excellent source of
primary literature. For the novice this historical
and legal treatment can provide an excellent base
from which to begin a more complete study of the
issues and the debate.

Gilbert Daenzer

PASTOR, CHURCH & LAW by Richard R.
Hammer, Springfield, Missouri: Gospel Publish-
ing, 1983; and PASTOR, CHURCH & LAW
SUPPLEMENT by Richard Hammer, Spring-
field, Missouri: Gospel Publishing, 1986.

Having scanned libraries and books within
these libraries for pertinent information relating
to private school law, I can agree with Richard
Hammer who says in the preface of his boaok,
PASTOR, CHURCH & LAW, that no com-
prehensive book on church law has been written
in over 50 years. However, after reading his book
it is my opinion that we now have such an
edition.

As in any valuable law book, the author
chooses topics of concern for the reader with
regard to statutes and regulations. In this case in
the area of church law he has supplied a readable
analysis of how these laws affect churches and
clergy. Taking the basic structure of most books
written on law for laypersons, he cites cases to
prove points relative to the courls’ inter-
pretations of the statutes. The analysis provided
was written for both casual reading and for those
concerned about legal implications. However,
the book is not alaw textbook, and it was not writ-
ten to circumvent legal counsel. Inmy estimation,
it is a book that should be read by all pastors,
since most seminaries do not include a course on
church law.

Since this book on law is topical, not thematic,
it is impossible to do a complete review of the
material. A quick perusal of the Table of Con-
tents demonstrates my point and also verifies
how thorough the author was in covering the
many legal problems facing churches today.
There are a few that [ have found interesting and
which I will describe so that the reader might get
an idea of how the author pursues his intent.

The chapter entitled “The Pastor-Church
Relationship” hegins with the definition of
church types: congregational, which describes
the independent church which owes no obligation
to any higher auu-nrity, and the hierarchial
church, where the church is partially controlled
and is a part of an organization in a higher
ecclesiastical order. Theissue of calling orreleas-
ing a pastor from his office, for example, and any
cases resulting from either of the two issues,
depends completely upon the type of church
body involved. Those churches of the con-
gregational type deal with a contract by con-
gregational vote, whereas the hierarchial
generally involve the ecclesiastical tribunal.
However, precedent in court cases regarding
hierarchial removal from office have been dis-
missed from court on the grounds of First
Amendment noninterference.

There have also been cases in the courts that
pertain to confidential communication privilege
for clergy. More recently, pastors of con-
gregations have become involved in pastoral
counseling, some of which may be related to civil
suits. The author realizes that interpretation of
the right of privileged communication varies
among the states, but the pastor should still be
aware of what most state statutes include in pro-
tected disclosure. The contactwith the counselee
must be communication, not just conversation;
pastoral confidentiality must be maintained; the
counselor must have the title of minister, and not
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be a lay assistant; he must be acting as a spiritual
advisor; the communication is to be made in the
course of discipline.

Related to the above topic, there have been
lawsuits filed against ministers in which counsel
given has been defined as having been negligent
and even in some cases the counsel has been
qualified as malpractice. Negligence is defined as
the failure to observe care for the protection of
the interests of another person with precaution
and vigilance. Negligent conduct need not and
usually is not intentional. Malpractice is a failure
to exercise the accepted degree of skillin the per-
formance of professional duties and results in
injury to another. Cases cited as malpractice
usually received greater court awards for the
plaintiff. One example is a recent California case
in which the pastoral staff was sued by the
parents of a suicide victim for allegedly dissuad-
ing the youth from seeking psychiatric help. This
type of case might persuade churches and pas-
tors of the importance of obtaining malpractice
insurance.

One chapter of the book deals with the
administration of church schools. School
administrators should be required to have a
course in school law, but for those who do not, this
chapter is one way of being made aware of perti-
nent laws for private schools. There are many dif-
ferences between public school laws and their
private counterparts. Due process does not apply
to the private sector, because they are not state
instrumentalities. One concern that church
schools should become aware of is the recent
enactments of state law requirements of private
schools. In several states, private schools must
nowmeet the same requirements as state schools
including the employment of state certified
teachers and following a state regulated
curricalum. Our famous Nebraska case of
Douglas vs. Faith Baptist Church is cited by the
author as an instance of the State Supreme Court
taking action against a non-certified school for
failure to comply with state regulations.

Recently, in the St Louis Post Dispaich,
several articles appeared in a Sunday edition per-
taining to law. One article quoted Laurence
Tribe, a law professor at Harvard University. “In
the two centuries that have passed since the
Supreme Court’s first marshall said his first,
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‘Oyez,’ the courts importance has grown by slow
but steady accretion, until today there is hardly
an aspect of American life that has not been
touched by the hands of our highest tribunal.”
This book by Richard Hammer shows many of
the “touchings” of church and clergy.

One final quote by the author is cited for
reflection.

“The decision to take others to court, like
most ethical determinations, is thus not a
private decision. It is a decision that also
affects outsiders’ perception of the Christian
faith. And it is a decision that, in many cases,
will directly contradict Paul's command in I
Corinthians 6. Such considerations at least
should encourage utilization of the various
methods of private resolution - avoiding
litigation. Their effect, however, would be
cosmetic, covering over real and festering dis-
putes among believers for whom Jesus
prayed ‘that they may be one.’ Only grace -
not courts or neutral principles — can resolve
these disputes.”

Donald Urbach

TEACHERS AND THE LAW by Louis Fischer,
David Schimmel and Cynthia Kelly. New York:
Loengman, 1986.

TEACHERS AND THE LAW is a continua-
tion of an earlier text entitled, THE RIGHTS OF
STUDENTS AND TEACHERS, by Louis
Fischer and David Schimmel. Like its pre-
decessor, TEACHERS AND THE LAW pro-
vides a good, basic survey in the area of school
law. It would be particularly valuable for the
undergraduate in a survey type course. It is writ-
ten in non-technical terms and can be covered in
a reasonable period of time.

As a graduate level text or professional
reference, however, this book has several
shortcomings. Each section is brief — too brief to
give adequate coverage to many important areas.
At times the book oversimplifies some rather
complex areas. It sacrifices content for the sake
of brevity.

To adequately cover this area, the graduate
level student and teacher will have to read the
opinions of a number of landmark cases. Only
then can the student fully explore the legal
reasoning which underpins these cases and
obtain the necessary background to coherently
analyze this body of law.

An expanded version of thistext containing the
verbatim opinions of the leading cases would
make it a much more effective tool for a school
law course and for use as a reference. In its
current format, it needs heavy supplementation
and will tend to be a peripheral part of a graduate
level course in school law. While this was not the
intent of the authors, it seems to be its probahle
use in advanced level study. The book would
therefore be considered mainly for under-
graduate survey type courses.

Randy R. Stoll
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(Continued from page 8)

beginning with justification; then through openness and
prayer we ask for the aid of the Spirit in seeking knowledge
of the newness of the situation before us —viz, the condition
of the injured and needy; and thirdly, we use the Biblical
norms in sorting out principles from historically con-
ditioned rules — love dictated service by the Good
Samaritan. Real love seeks out the best case for the injured
and needs of others. What is the best way to care for others?
Here it may be well that we call upon the aid and assistance
of the church, other members of the body of Christ, in
resolving conflict situations in our lives, ministries, and
homes. The Christian community can help us identify the
higher values. No small task is the Christian life.*” Don’t
look into heaven to find a way to help the needy; pay atten-
tion to the needy —and also listen for counsel from the car-
ing church which searches the Word with you to “try to
learn what is pleasing to the Lord.” (Eph. 5:10)
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